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THE NEW ACT, IN VIRGINIA, CONCERNING DEMURRERS 
TO EVIDENCE. 



It is with reluctance that the present writer ventures to take 
part in the able and interesting discussion, (begun in the April, 
1906, number of the Virginia Law Register by the Hon. 
S S. P. Patteson, and continued in same publication in the July 
number by the Hon. A. A. Phlegar, and in the August number 
by Mr. Patteson), of the construction of the recent Act of the 
General Assembly of Virginia (approved March 14, 1906) re- 
lating to demurrers to evidence. But, in view of the fact that 
the present writer was in part responsible for the amendments 
referred to by Judge Phlegar, of the bill as originally introduced 
in the Senate, by striking out the words "facts upon which he 
relies to maintain his contention," and inserting in lieu thereof, 
"grounds of demurrer relied on," and also by striking out the 
word "facts" in the latter part of the bill, and inserting in lieu 
thereof "grounds"— having proposed these amendments in com- 
mittee, and (along with others) advocated such amendments 
upon the floor of the Senate — he feels that it is perhaps a duty, 
which he should not neglect, to take some part in such discussion 
against a construction being put upon the Act in its present 
form, for which Mr. Patteson contends, but which was certainly 
not intended by the proposer of the amendments referred to, 
nor, as it is believed, by the majority of the Legislature which 
enacted it. 

I. 

In the outset, it is submitted, that a demurrer to evidence has 
for its objects precisely the same purpose as a demurrer to 
pleading. 

In the case of a demurrer to evidence, its object is to refer to 
the court the application of the law to the facts proved. 

"* * * if the party wishes to withdraw from the jury the 
application of the law to the facts, and all consideration of what 
the law is upon the facts, he then demurs in law upon the evi- 
dence, and the precise operation of that demurrer is to take from 
the jury and refer to the court the application of the law to the 

—2 



356 12 VIRGINIA LAW REGISTER. [Sept.^ 

facts." 1 Rob. (Old) Prac. 349, citing Gibson v. Hunter, 2 H. 
Bl. 206. 

In the case of a demurrer to pleading its object is to refer to 
the court the application of the law to the facts alleged. 1 Bar- 
ton's Law Practice 455. 

In both (a demurrer to evidence and a demurrer to pleading) 
the object is "to raise a question of law." 4 Wigmore on Evi- 
dence, § 2589, p. 3620, cited by Mr. Patteson in his last article. 

II. 

Now, it is true that the "question of law" raised by the de- 
murrer to evidence has to be applied to the "facts proved," just 
as the "question of law" raised by the demurrer to pleading has 
to be applied to the "facts alleged;" and, in the latter case, in 
practice, it is often a nice question what facts are sufficiently 
alleged or pleaded. Minor's Inst., vol. 14, part 2, p. 996; 
Sulivan v. Iron, Silver Mining Co., 109 W. Q. 550; Reed v. 
Field, 83 Va. 26. So is it, in practice, often a like question 
what facts are proved. Under the settled practice in Virginia 
both of these questions must be decided by the judge, according 
to fixed rules, which have been long and well established. 

III. 

There are, therefore, two questions for determination in the 
consideration of every demurrer, whether of a demurrer to 
pleading, or of a demurrer to evidence, namely : 

a. The "question of law" raised by the demurrer ; and, 

b. The question of "what are the facts" to which the question 
of law has to be applied. 

Now, Mr. Patteson has not separated these questions in his 
very forceful argument; but it is evident that the latter question 
is that to which he is in truth directing his attention. 

What he earnestly desires is a reform or change in the method 
of decision in Virginia of the latter question. He wholly ignores 
the possibility of any reform or change being desirable in the 
method which heretofore obtained in Virginia with respect to 
the presentation of the former question to the court, or that this 
and this only was the purpose and effect of the recent statute 
under discussion. 
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IV. 

Now, keeping these two questions distinct and separate, 
namely: a. The "question of law" raised by the demurrer; and, 
b. The question of "what are the facts" to which the question of 
law is to be applied ; let us briefly consider the said recent 
statute. 

As stated by Judge Phlegar, the original bill was introduced 
in the Senate by Senator Camm Patteson in the following form: 

"Be it enacted by the General Assembly of Virginia, that in 
all suits or motions hereafter, when the evidence is concluded 
before the court or jury, the party tendering the demurrer to 
evidence shall state in writing specifically the facts upon which 
he relies to sustain his contention and the demurree shall not be 
forced to join in the said demurrer until the specific facts upon 
which the demurrant relies are stated in writing." 

As finally enacted, it is in the following form: 

"Be it enacted by the General Assembly of Virginia, that in 
all suits or motions hereafter, when the evidence is concluded 
before the court and* jury, the party tendering the demurrer to 
evidence shall state in writing specifically the grounds of de- 
murrer relied on, and the demurree shall not be forced to join 
in the said demurrer until the specific grounds upon which 'said 
demurrant relies are stated in writing; nor shall any grounds of 
demurrer not thus specifically stated be considered. After join- 
der in demurrer no other evidence shall be admitted and a non- 
suit shall not be allowed. 

The avowed object of Senator Patteson was to reform or 
change the method of decision in Virginia of the latter question 
above referred to, namely: 

b. The question of "what are the facts" to which the question 
of law is to be applied. 

That is to say, his avowed object was to take the decision of 
this question from the judge, and to have such question decided 
by the method of requiring the demurrant to admit upon the 
record the existence of all facts which the evidence offered by 
the other party tended to prove, or, at least to so admit the 

*It is believed that this "and" should be "or," and is a clerical or 
typographical error. 
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existence of all such facts as the demurrant relied on to sustain 
his contention. 

The object, therefore, of the bill as originally introduced was, 
undoubtedly, to accomplish the change in practice for which Mr. 
S. S. P. Patteson contends; and on the floor of the Senate the 
views expressed by the latter, and the chief authorities cited by 
him, were urged and quoted in debate in support of the bill as 
originally introduced. 

V. 

Now, 1 Rob. (Old) Practice 351, says: 

"The original practice was to require the demurrant to admit 
upon the record the existence of all the facts which the evidence 
offered by the other party conduced to prove." 

Nevertheless although such original practice proceeded in 
terms upon the idea that the admission by the demurrant of the 
existence of the facts, would decide the question of what those 
facts were, yet such admission had, after all, to accord with the 
opinion of the trial judge as to what case had been made in his 
court. It would have been out of harmony with our whole 
jurisprudence to have allowed a fictitious or moot case to be 
made up of record by an ex parte statement of one of the parties, 
the demurrant (or even of both of the parties, demurrant and 
demurree, agreed on between them), for judicial decision. 
Again: It would not do to allow the demurrant, uncontrolled, 
to decide "what the facts are" by his admissions. The demurree 
must of course have his right to urge that the so called admis- 
sions do not correctly and fully set forth "what the facts are." 
When demurrant and demurree thus differ, who is to decide 
between them ? Necessarily, the judge. 

In other words, such original practice, if returned to, would 
not at all enlarge the scope of the jury trial ; and, in so far as it 
would purport to diminish the power of the trial judge and 
substitute for his decision the admissions in writing of the de- 
murrant, it is deceptive, and, because of the very nature of the 
case, would but "keep the word of promise to the ear and break 
it to the hope." Hence, it may be confidently asserted that 
Senator Patteson would not have accomplished the purpose he 
had in view even if his bill had passed in its original form. 
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We find the same able writer, last quoted, goes on to state 
that the modern practice (and especially in Virginia) is dif- 
ferent from the original practice sought to be restored by Sen- 
ator Patteson; and he sets forth some of the reasons which 
induced the change. Immediately following the sentence last 
quoted, this learned author says: 

"Those facts were to be ascertained by the court" (which is 
true as we have seen, in the last analysis, notwithstanding that 
in form the facts were to be admitted in the statement of the 
demurrant) ; "and in this respect the court might err in opinion; 
and if so, and the party refused to make the admission, he lost 
the benefit of his demurrer, or, if he made the admission on 
record, it bound him irrevocably. In the latter case the error 
of the court could never be corrected; and in the former, not 
without a protracted litigation attended with great delay and 
expense, to wit, by bill of exception and appeal." 

"To avoid this inconvenience, the modern practice is (es- 
pecially in Virginia, where it has been sanctioned by repeated 
decisions of the court of appeals) to put all evidence on both 
sides in the demurrer, and then to consider the demurrer as if 
the demurrant had admitted all that could reasonably be inferred 
by a jury from the evidence given by the other party, and waived 
all the evidence on his part which contradicts that offered by the 
other party, or the credit of which is impeached, and all infer- 
ences from his own evidence which do not necessarily flow from 
it. With these limitations, the party whose evidence is demurred 
to has all the benefit which the ancient practice was intended to 
give him, without subjecting the other party to its inconven- 
iences ; and no disputed fact is taken from the jury and referred 
to the court. Idem. 351, citing Green, J., in Whittington v. 
Christian, 2 Rand. 357 ; Roane, J., in Stephens v. White, 2 Wash. 
210 ; and Coalter, J., in Taliaferro v. Gatewood, 6 Munf. 326." 

In substance this view was pressed upon the Senate, in oppo- 
sition to the bill as originally introduced, although this authority 
was not expressly quoted, and the added considerations were 
urged in debate that the change of practice sought by such bill 
would entail a great burden upon counsel ; would be a procedure 
clumsy, dilatory and expensive in stopping the trial, and re- 
quiring an entry on the record, not only of all the evidence, but 
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also of all inferences drawn therefrom, which would be unnec- 
essary in many cases where the very ground of the demurrer 
would be the absence or lack of facts proved by the demurree. 
And many other considerations were urged why the well estab- 
lished rule in Virginia, of leaving to the judge the decision of 
b. The question of "what are the facts" to which the question of 
law raised by the demurrer to evidence is to be applied, should 
not be disturbed. 

The Senate, by adopting the amendments above referred to, 
rejected the bill as originally introduced and declined to make 
the change in practice sought to be made thereby; and the act 
being finally passed accordingly, as so amended, is not subject 
to any other construction, it is submitted, than that such change 
in practice was not made thereby; whatever other change was 
made by it in existing methods of procedure. 

VI. 

The change in fact sought to be made by the act under dis- 
cussion and which was made by it, will be discovered from a 
consideration of the practice, existing in Virginia prior to such 
act, with respect to the method of presentation to the court of 
a. The "question of law" raised by the demurrer to evidence. 

Prior to this act the demurrant to evidence had merely to set 
out in writing all of the evidence in the case and then state 
"that the aforesaid matter, to the jurors aforesaid, in form afore- 
said, shown in evidence, is not sufficient in law to maintain the 
issue joined on the part of the said plaintiff," etc., without stat- 
ing any specific grounds relied on to show that the evidence is 
not sufficient in law. 

VII. 

That is to say, the demurrer to evidence stood, with reference 
to the "question of law" raised by the, demurrer, just as the 
demurrer to pleading stood before the statute (§ 3271 of the 
Code of Virginia) was amended, declaring the insufficiency of 
the old form; "the defendant (or plaintiff) says that the declara- 
tion (or other pleading) is not sufficient in law;" and providing 
that, "* * * the court on motion of any party shall, or of 
its own motion may, require the grounds of demurrer relied on 
to be stated specifically in the demurrer; and no grounds shall 
be considered other than those so stated" * * *. 
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Now, the evil which the statute (with reference to demurrers 
to pleadings) was meant to cure was this: Under the general 
demurrer the demurrant might present to the trial court only 
such "question of law" as might then occur to his counsel, or 
present none, merely "saving the point" by his demurrer (and 
here might the "privilege" of the "Heathen Chinee" be exercised 
to which Mr. Patteson alludes) ; have the decision of the trial 
court on the demurrer; appeal from that decision; present a 
"question of law" to the appellate court never presented to the 
trial court, or a wholly different "question of law" from that 
presented to the trial court; and reverse the trial court on its 
decision (sic) of a question which it never in fact decided or 
considered; and that when had such "question of law" been pre- 
sented to the trial court it would likely have made the same 
decision that was afterwards obtained from the appellate court. 

That is to say, such statute was intended to provide a pro- 
cedure whereby the "question of law" raised by the demurrer to 
pleading should be first and in fact presented to the trial court 
for its consideration, and its decision thereon should be in fact 
obtained, before an appellate court could be appealed to to pass 
on such "question of law," upon the complaint that the trial 
court had wrongly decided it. 

The saving thus made to litigants in the "law's delays" in many 
ways, and from the burden of the expense of protracted litiga- 
tion, is obvious ; and the reasons making such change and reform 
desirable, because tending to maintain the respect and confi- 
dence of the people in our judicial tribunals, and because tending 
to ensure decision in the trial court in accordance with the verv 
right of the case, are fundamental and of the most transcendent 
importance. 

VIII. 

Similar considerations, doubtless, induced the enactment of the 
statute contained in § 3249 of the Code of Virginia, referred to 
by Judge Phlegar, in his usual able manner; and this statute 
(§ 3249) was in fact referred to, as well as § 3271, in debate on 
the floor of the Senate in support of the amendments mentioned 
above. Mr. Patteson has fallen into an unintentional error in 
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saying that § 3249 was not had in mind by anyone in such 
debate. 

IX. 

Precisely the same considerations made desirable the enact- 
ment of the statute under discussion, in its present form. 

That is to say, it is intended by such act to provide a procedure 
whereby the "question of law" raised by the demurrer to evidence 
shall be first and in fact presented to the trial court for its con- 
sideration and its decision thereon in fact obtained, before an 
appellate court can be appealed to to pass on such "question of 
law." 

This the act under consideration will accomplish in the same 
way that the same end is accomplished by the statute in reference 
to demurrers to pleading; viz., by requiring the "grounds" of 
demurrer relied on to be specifically stated before the trial court ; 
the word "grounds" meaning the same in this statute that it 
does in § 3249 and § 3271 of the Code of Virginia. That is to 
say, "the legal grounds" or the "question (or questions) of law" 
relied on by the demurrant, to be applied to the facts of the 
case — the latter to be ascertained according to the well settled 
rules on the subject — there being nothing in the act in question 
to, or which does, as is submitted, affect or change such rules as 
to the method of ascertaining what such facts are. 

X. 

Mr. Patteson contends that, 

"It will be impossible to specify (particularize) the grounds 
of the demurrer under the new act without setting out in detail, 
in writing, the admitted facts on which the demurrer rests." 

It will be perceived, from what is said above, that there will 
be no more difficulty in specifying the "grounds of demurrer" to 
evidence, under the new act, than in specifying the "grounds of 
demurrer" to pleading, under § 3271 of the Code of Virginia. 
In both cases, simply the legal grounds, i. e., the "question (or 
questions) of law" relied on will be specifically stated. 

In the case of a demurrer to evidence, the evidence will be all 
incorporated in the demurrer, just as heretofore, in accordance 
with the established form in Virginia (Minor's Inst. vol. IV, 
p. 832), and the concluding portion of the demurrer only will 



1906.] ACT CONCERNING DEMURRERS TO EVIDENCE. 363 

depart from that form, namely ; the general statement that the 
evidence "is not sufficient in law," must be changed so as to 
state the specific "grounds," i. e., the specific legal reasons why 
it is contended that such evidence is "not sufficient in law." 

So much with respect to the new act in question and its proper 
construction. 

XL 

Mr. Patteson, in his opening article, above mentioned, charac- 
terizes demurrers to evidence as "an unscientific and barbarous 
method of pleading;" and in his concluding article considers 
this method of pleading as having for its sole purpose its fitness 
for the hand of the trickster, — "With the smile that was childlike 
and bland." 

He does not admit that any good reason exists for the preser- 
vation of this method of pleading. 

I cannot dismiss the subject without urging something in 
defense of this ancient method of pleading, as in force in Vir- 
ginia. I would, therefore, urge: 

XII. 

1st. With respect to the power of the court to compel joindci 
in demurrer. 

In Virginia this power must be exercised with discretion. 
Harrison v. Brock, 1 Munf. 22; Trout v. Railway Co., 23 
Grat. 635. 

It is believed that this power would not be exercised by the 
court so as to cut off plaintiff from introducing evidence in his 
possession and inadvertently omitted; because, whether further 
evidence shall, be introduced after the parties have announced 
that they are through, or after the case has been submitted to the 
jury, is a question addressed to the sound discretion of the 
trial court. Norfolk, etc., R- Co. v. Reeves, etc., 97 Va. 284. 

In Virginia this power has never been pushed to the length it 
was in England in the case of Gibson v. Hunter, cited by Mr. 
Patteson. 

Here the court will not compel a joinder in demurrer where 
there is doubt as to the facts which should be reasonably inferred 
from the evidence demurred to, holding that in that case the jury 
is the most fit tribunal to decide. Green, J., in Whittington v. 
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Christian, 2 Rand. 357; Rohr v. Davis, 9 Leigh, 30; Trout v. 
Railway Co., 23 Gratt. 635 ; Johnson v. Chesapeake, etc., R. Co., 
91 Va. 171. 

Here, also, where the case is plainly against the demurrant, 
or where there is doubt as to the facts proved by, or the proper 
inferences deducible from, the evidence, the court will always 
refuse to compel a joinder in the demurrer, on the ground that 
to do so would usurp the province of the jury. Eubanks v. 
Smith, 77 Va. 206; Clark's Adm'r v. Raihvay Co., 78 Va. 709: 
Deaton v. Taylor, 90 Va. 222. 

Here, too, when the testimony is parol and contradictory, the 
court will not compel joinder in demurrer, on the ground that 
this would in effect take from the jury the consideration of the 
credibility of witnesses. Harrison v. Brock, 1 Munf. 22. 

Here, also (without the aid of any statute), where the parol 
testimony is loose, indeterminate and circumstantial, the party 
offering it is not compelled to join in the demurrer, unless the 
party demurring zvill distinctly admit every fact and conclusion 
which such evidence or circumstances may conduce to prove." 
Roane, J., in Hyers v. Wood, 2 Call 574, 588. 

XIII. 

Hence, safeguarded as this method of practice is in Virginia, 
it is believed that it does not in fact encroach upon the right of 
trial by jury. 

It is true that if administered by "an ignorant, a corrupt or a 
dependent judiciary," this procedure might be made an engine 
of oppression; but the past experience of Virginia has not been 
such as to cause any reasonable apprehension that an "angry 
God" will visit such an affliction upon her people. Should Vir- 
ginia be ever so cursed, there are other methods of procedure 
which could be more easily used for such a purpose, less hedged 
about with restrictions upon its exercise and less carefully 
guarded by long and well established rules, as in this state, to 
prevent any encroachment upon the right of trial by jury. 

XIV. 

2nd. The demurrer to evidence is the method of procedure 
adopted in this state by which a case may be ended, without 
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further unnecessarily protracting the litigation and its consequent 
expense, by consuming the time of the judge, jury, parties liti- 
gant, counsel, witnesses and court attendants, after the plaintiff 
has failed to prove his case. 

In every jurisdiction under civilized government, some method 
of procedure must be adopted to accomplish this end; and in 
every jurisdiction in which the demurrer to evidence has been 
abandoned, some other practice has been adopted to accomplish 
the same end. 

As shown in the opinion of the court in the case of Hopkins 
v. Nashville, etc., R. Co. (Tenn.), 32 L. R. A. 354; the demurrer 
to evidence is still preserved in nineteen of the United States: 
Alabama, Florida, Illinois, Indiana, Kentucky, Kansas, Mary- 
land, Massachusetts, Michigan, Mississippi, Missouri, New Jer- 
sey, North Carolina, Oregon, Pennsylvania, Tennessee, Texas, 
Virginia, and West Virginia; that this has been supplemented, 
and in some cases superseded, by "a less cumbersome and more 
radical procedure," to wit, the procedure of directing a verdict, 
in twenty-six of the states : Alabama, Arkansas, Illinois, Indiana, 
Iowa, Kansas, Kentucky, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Mississippi, Missouri, Nebraska, Ohio, 
New York, New Jersey, North Carolina, Pennsylvania, Rhode 
Island, South Carolina, Tennessee, Vermont, West Virginia, and 
Wisconsin ; and by a like "less cumbersome and more radical pro- 
cedure," to wit, of ordering compulsory nonsuit, in twenty-two 
states: California, Connecticut, Delaware, Georgia, Iowa, Ken- 
tucky, Maine, Massachusetts, Michigan, Minnesota, Nebraska, 
Nevada, New York, New. Jersey, Ohio, Oregon, Pennsylvania, 
Rhode Island, South Carolina, Texas and Wisconsin. 

This case then proceeds to say : 

"It will be perceived moreover, that in every state in the Union 
the judge is allowed to withdraw a case from the jury whenever 
there is a destitution of any competent, relevant and material 
evidence to support the issue; and this authority is exercised 
either by directing a verdict, sustaining a demurrer to the evi- 
dence, or enforcing a compulsory nonsuit, as the practice may 
prevail in the particular state. This fact is incontestible, and is 
abundantly shown in the overflow of cases already cited." 

The Federal courts have generally adopted "the less cumber- 
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some and more radical" procedure, in directing a verdict, instead 
of the demurrer to evidence, as shown by the authorities cited 
by Mr. Patteson ; but the Federal courts may still compel the 
joinder in demurrer to evidence in states where that is the state 
practice. 4 Fed. Stat. Anno., note, p. 574, citing Central Transp. 
Co. v. Pullman Palace Car Co. (1891), 139 U. S. 40. 

XV. 

Mr. Patteson does not refer to the fact (which is disclosed 
by the very authorities he quotes), namely; that the demurrer 
to evidence was abandoned in England and in those states of the 
United States where it has been abandoned, because, by the re- 
strictions thrown around its use to prevent its trenching upon 
the right of the trial by jury. 

"The operation of the demurrer was made more and more 
severe against the party demurring." McKelvey on Evidence, 
§285. 

And because, 
"this was practically admitting the adversary's case, and was" 
(for this reason [sic]) "a death blow to the use of the demurrer 
to evidence." Idem. 

"It had survived its usefulness and must give place to shorter 
and more" efficient ways of serving the necessities of a new gen- 
eration." A Preliminary Treatise on Evidence at the Common 
Law, by James Bradley Thayer, p. 236. 

Therefore, while the authorities cited by Mr. Patteson show 
the discontinuance of the use of the demurrer to evidence in some 
jurisdictions, they show further that this discontinuance was not 
because the demurrer to evidence encroached upon the right of 
trial by jury (because of which Mr. Patteson would abolish it), 
but that this procedure was abandoned to make use of a pro- 
cedure "less cumbersome and more radical" — less hedged about 
with hindrances to such encroachment — namely; to make use of 
"the motion for dismissal of the complaint" (the same in effect 
as compulsory nonsuit), "or to direct a verdict." McKelvey on 
Evidence, § 286, p. 382. 

XVI. 

The procedure of the judge directing a verdict or ordering a 
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compulsory nonsuit, is "less cumbersome and more radical" in 
that it offers less obstruction to the invasion of the right of 
trial by jury than the demurrer to. evidence as established in 
practice in Virginia; hence, the Legislature of Virginia may 
have well preferred to retain the latter practice, modified only to 
the extent of requiring the "question of law" raised thereby, to 
be specifically stated and presented to the trial court for decision. 

Frederick Wilmer Sims. 
Louisa, Virginia. 



